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Laurie Brimmer 
Internal Revenue Service 
1111 Constitution Avenue NW, Room 6529  
Washington, DC 20224 
 
November 4, 2019 

RE: Notice and request for comments concerning the production tax credit for refined coal. 

Dear Mrs. Brimmer, 
 
Thank you for the opportunity to comment on the information collection in Notice number 2010-
54 regarding how taxpayers certify that their refined coal “has achieved ‘qualified emissions 
reduction’” for compliance with the refined coal tax credit established by 26 U.S.C. § 45. 
 
In particular, the Internal Revenue Service (hereafter, “the Service”) has requested comment on 
whether the “collection of information [as specified in Notice 2010-54] is necessary for the 
proper performance of the functions of the agency, including whether the information shall have 
practical utility” as well as “ways to enhance the quality, utility, and clarity of the information”.  
 
The authors of this comment are employed by Resources for the Future, an almost 70-year old 
non-profit, non-partisan think tank in Washington, DC, that specializes in research on 
environmental and natural resources issues.  We have recently conducted an independent 
statistical study of the effects of refined coal on emissions rates using field data on power plant 
operations covering more than 90% of coal burned in the US power sector. As such, we are 
uniquely qualified to comment on this topic. Further, because we are not claimants of this tax 
credit and our study was not funded by any third party, we are able to offer an independent and 
unbiased view of whether the information that the Service is collecting is sufficient to certify 
compliance with the eligibility requirements set forth in the tax law, as well as ways to enhance 
the quality and practical utility of the information. 
 
Background  
 
As stated in Notice 2010-54, the information collected is “used by the Service to verify that the 
taxpayer is eligible for the production tax credit for refined coal”. The tax statute (26 U.S.C. § 
45(c)(7)) states that eligibility for the credit requires that the coal that is “sold by the taxpayer 
with the reasonable expectation that it will be used for the purpose of producing steam”, is 
certified as “resulting (when used in the production of steam) in a qualified emission reduction”. 
The qualified emission reduction is defined as at least a 20 percent reduction in nitrogen oxide 
(NOx) emissions rates and a 40 percent reduction in sulfur dioxide (SO2) or mercury emissions 
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rates. The plain language reading of this statute is that the coal sold by the claimant of the credit 
must reduce emissions in the production of steam after it is sold—i.e., in its use at power plants 
in the field. In this context, it is sensible that the Service’s first option to demonstrate the qualified 
emission reduction is using field tests (Notice 2010-54, Section 6.03(1)(a)). These field tests 
harness the detailed operational data from Continuous Emissions Monitoring Systems (CEMS) 
installed where the coal is used, which precisely corresponds to the tax statute’s reference to its 
use “for the production of steam” after the coal is sold. 
 
However, based on discussions with industry experts, we understand that the vast majority of 
claimants certify their coal under the alternative testing method of laboratory tests (ibid., Section 
6.03(2)(b)). Our chief concern is that qualified emission reductions demonstrated in the lab may 
not in fact arise in the field, undermining the purpose of the tax credit. Results from the lab could 
differ markedly from those in the field for a number of reasons, such as different installed 
pollution control technologies at the plant or different operating conditions. Such a disconnect 
between lab-shown reductions and real-world pollution results would undermine the purpose of 
the tax credit, which is to reduce emissions of harmful pollutants. 
 
Our Analysis and Concerns 
 
To evaluate our concerns, we recently conducted a rigorous statistical and economic study,1 
which is currently undergoing peer review for publication in an academic journal, that uses the 
CEMS field data for nearly all U.S. coal plants during the 2016-2018 period. In short, in our analysis 
we cannot find any evidence that any plant in the country is achieving the qualified emission 
reductions in the field.2 Further, we find that on average they are not achieving those reductions. 
For example, Figure 1 below shows refined/unrefined coal use along with NOx, SO2, and mercury 
(Hg) rates for one example plant. There is no observable decline in any of the emission rates after 
the plant switched from regular coal to refined coal—and in fact NOx and mercury (Hg) emissions 
rates rose. Our study illustrates analogous graphs for three other plants, none of which appears 
to achieve the qualified emission reductions. While some of those achieved the required 20% 
reduction in NOx emissions, none of them also achieved the required 40% reduction in SO2 or 
mercury. We further extend the analysis to a dataset covering more than 90% of coal used in the 
US power sector, finding that on average refined coal is not achieving the qualified emission 
reductions in the field. 
 

 
1 Brian C. Prest and Alan Krupnick. “How Clean is ‘Refined Coal’? An Empirical Assessment of a Billion-Dollar 

Tax Credit”. Resources for the Future Report: (2019). 19-05. https://www.rff.org/publications/reports/how-clean-is-

refined-coal/ 
2 A caveat to this finding is that we cannot conduct the analysis for every single plant burning refined coal, due to 

data limitations.  

https://www.rff.org/publications/reports/how-clean-is-refined-coal/
https://www.rff.org/publications/reports/how-clean-is-refined-coal/
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Accordingly, our results suggest that refined coal—when “used in the production of steam” as 
required by the statute (26 U.S.C. § 45(c)(7))—would often fail the Service’s proposed field tests 
using actual operational data from the CEMS. This could explain why claimants routinely opt for 
laboratory tests. Given this, the information collected by the Service does not appear to be 
sufficient to certify the qualified emissions reductions as required by the tax statute. Further, the 
Service’s regulations in Notice 2010-54, by allowing claimants to certify their qualified emission 
reductions with lab tests that do not correspond with results in practice, inadvertently undermine 
the legislative intent behind the tax statute. 
 
Our Recommendation 
 
The Service could improve the “quality, utility, and clarity of the information” collected by 
requiring claimants to certify their qualified emission reductions using CEMS data as first 
proposed. This would align the Service’s regulations with the spirit and the letter of the tax 
statute. The use of CEMS data could also “minimize the burden” of data collection, since the 
CEMS is an existing automated collection technique used by the Environmental Protection 
Agency (EPA) for measuring plant emissions rates for the implementation of environmental laws. 
EPA routinely collects that data and makes it publicly available,3 reducing the need for additional 
information collection by the Service.  
 
Lastly, our study points the way towards an approach for estimating emission reductions from 
such data. The approach would vary as situationally appropriate, but we can distinguish three 
situations.  
 
1. For plants that switched to refined coal before 2016 (when they were first required to 

report refined coal information to the Energy Information Administration, or EIA), 
claimants could use their historical tax filings to establish the date of the switch to refined 
coal and tonnage used, as well as the associated plant’s CEMS data for the period 
somewhat before and after the switch.  Using logs of operational data around this time, 
including when any new emissions control or other equipment were purchased and 
operated, and coal quality data, the company could create graphs analogous to those in 
our paper to demonstrate whether they achieved the qualified emissions reduction. 
 

2. For plants that switched to refined coal in or after 2016, changes in emissions rates can 
readily be calculated by the Service based on publicly available data from CEMS and EIA, 
as we have done for the four specific plants highlighted in our paper. If such calculations 
reveal insufficient reductions (as they do for those four plants), the Service should directly 
ask the credit’s claimants to refute that finding. 

 
3 It is freely available for download here: ftp://newftp.epa.gov/DMDnLoad. 

ftp://newftp.epa.gov/DMDnLoad
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3. New claimants in the future could run a field experiment, comparing emissions under 

each coal type, holding other operational factors constant.     
 
 
Respectfully submitted, 
 
 
 
 
 
Alan Krupnick   Brian C. Prest    
Senior Fellow   Postdoctoral Fellow 
krupnick@rff.org  prest@rff.org  
 
 
Resources for the Future  
Suite 600 
1616 P Street NW 
Washington, DC 20036 
www.rff.org 
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